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The issue is whether the Office of Workers Compensation Programs properly
determined that appellant’s wage-earning capacity was represented by the position of sales clerk.

In the present case, the Office accepted that appellant sustained tendinitis of the right
wrist causally related to his federal employment. In aletter dated December 26, 1995, the Office
advised appellant that it proposed to reduce his compensation based on his capacity to earn
wages in the constructed position of sales clerk. With regard to appellant’s medical restrictions,
the Office indicated that Dr. Herbert Rachelson, an attending orthopedic surgeon, had provided
work restrictions in a January 21, 1993 form report (OWCP-5) and a July 9, 1992 form report
(CA-17). By decision dated January 29, 1996, the Office determined that appellant’s wage-
earning capacity was represented by the selected position of sales clerk, and therefore he had no
continuing loss of wage-earning capacity.

The Board has reviewed the record and finds that the wage-earning capacity
determination in this case was improper.

Once the Office has made a determination that a claimant is totally disabled as a result of
an employment injury and pays compensation benefits, it has the burden of justifying a
subsequent reduction in such benefits.*

Under section 8115(a) of the Federal Employees Compensation Act, wage-earning
capacity is determined by the actual wages received by an employee if the earnings fairly and
reasonably represent his wage-earning capacity. If the actual earnings do not fairly and
reasonably represent wage-earning capacity, or if the employee has no actual earnings, his wage-
earning capacity is determined with due regard to the nature of his injury, his degree of physical
impairment, his usua employment, his age, his qualifications for other employment, the
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availability of suitable employment, and other factors and circumstances which may affect his
wage-earning capacity in his disabled condition.?

When the Office makes a medical determination of partial disability and of specific work
restrictions, it may refer the employee’s case to an Office wage-earning capacity specialist for
selection of a position, listed in the Department of Labor’s Dictionary of Occupational Titles or
otherwise available in the open market, that fits the employee’s capabilities with regard to his or
her physical limitations, education, age, and prior experience. Once this selection is made, a
determination of wage rate and availability in the labor market should be made through contact
with the state employment service or other applicable service® Finaly, application of the
principles set forth in Albert C. Shadrick will result in the percentage of the employee’s loss of
wage-earning capacity.’

The initial question presented is whether the selected position of sales clerk was
determined with due regard to the nature of appellant’s employment injury and the degree of
physical impairment. In this regard it is well established that under the Act a wage-earning
capacity determination must be based on current medical evidence. For example, in Ellen G.
Trimmer, the Board found that the Office had improperly relied on a work tolerance limitation
report that was almost two years old at the time of the wage-earning capacity determination,
noting that the “passage of time had lessened the relevance’ of the physician’s report.® In
Samuel J. Russo, a wage-earning capacity determination was made in December 1972, with the
most recent medical reports regarding appellant’s physical limitations for work being made two
years earlier in 1970.° The Board remanded the case for a current medical evaluation of
appellant’s physical limitations and an opinion as to whether he was physically capable of
performing the duties of the selected position. In Keith Hanselman, the Board found that a July
1987 work restriction evaluation that was over a year old, not fully completed, and not
accompanied by any indication of a concurrent physical examination, was insufficient to provide
abasis for awage-earning capacity determination.”

In the present case, the Office relies on a work restriction evaluation dated January 21,
1993, which was three years old at the time of the wage-earning capacity determination. The
medical evidence submitted after the January 21, 1993 report consisted of brief treatment notes
from Dr. Rachelson which were of little probative value on the issue presented. It is evident that
at the time of the wage-earning capacity determination in this case, the record did not contain a
detailed current description of the employee’s work restrictions.® Nor was there any indication
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that a physician reviewed the job duties and offered an opinion that appellant could perform the
duties of the selected position.”

The Board finds that the January 21, 1993 form report is not sufficient to establish
appellant’s work restrictions in this case, since it was completed three years prior to the wage-
earning capacity determination and did not appear to be accompanied by a concurrent physical
examination. The record does not contain a detailed current description of appellant’s work
restrictions, and therefore the Office has failed to establish that it gave due regard to the factors
enumerated under section 8115 in determining wage-earning capacity. It isthe Office’s burden
to justify a subsequent reduction in compensation, and it has failed to meet its burden in this
case.

The decision of the Office of Workers Compensation Programs dated January 29, 1996
isreversed.
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pertinent part that in determining an employee’s loss of wage-earning capacity, the Office must “ensure that the
record contains a detailed description of the employee’s ability to perform work in a disabled condition, including
capacity to lift, stand, walk, etc.”

° Federal (FECA) Procedure Manual, Part 2 -- Claims, Reemployment, Determining Wage-Earning Capacity,
Chapter 2.814.8(d) (December 1995) (“If the medical evidence is not clear and unequivocal, the CE [claims
examiner] will seek medical advice from the DMA [District medical adviser], treating physician, or second opinion
specidist as appropriate.”)



